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                G.R. CASE NO.  517 of 2017 

           (U/S- 420/406  IPC) 

  

   STATE   

     -VS- 

 SRI JANARDAN DAS 

 

          Resident of 

   Village- Sagunbahi 

   PS- Kalaigaon 

 Dist. Udalguri, Assam. 

 

       ---------Accused person. 

 

Present:  Shri Gitali Rabha, A.J.S. 

 

Advocate for the Prosecution :        Mr. A. Basumatary, Addl. PP 

 

Advocate for the Defence  :  Md. Najrul Islam  

 

Evidence recorded on  :        17-08-17, 08-11-2017, 03-01-18 

     and 11-01-2018. 

Argument heard on    :        19-01-2018.  

Judgment delivered on    :        19-01-2018. 
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J U D G M E N T 

 

1. The prosecution case, in brief, is that, the informant Smt. Uttara Borah had lodged 

an FIR on 28-04-2017 informing that in the year 2015 the accused approached her 

for some money to invest in his business and asked her to pay Rs. 40,000/- (Rupees 

forty thousand). Accordingly she paid Rs. 40,000/- (Rupees forty thousand) to the 

accused. She further mentioned that the accused assured her to repay the debt 

within one year, but when the accused failed to pay within one year, she asked him 

several time to repay the money; but the accused did not repay her loan amount. It 

was further reported that on 27-04-2017 the accused called her to his shop at 

Singrimari to pay the money and kept her seated there upto 9-00 PM, and did not 

repay her loan amount. Hence this case.  

2. After receiving the aforesaid ejahar, the Officer-in-Charge of Kalaigaon police station 

registered a PS case vide Kalaigaon PS case no. 40 of 2017, u/S 406/420 I.P.C. The 

I/O investigated the case, prepared the seizure list and after completing the 

investigation and formalities, submitted the charge sheet against the accused person 

u/S 406/420  IPC vide CS No. 26 of 2017 dated 31-05-2017. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the Cr.PC. The processes were issued for causing appearance of the 

accused before the Court. Considering the material on record charge u/S u/S 

406/420 IPC had been framed against the accused. Then the content of charge u/S 

406/420 IPC was read over and explained to the accused, to which the accused 

pleaded not guilty and claimed to be tried.  

 

4. During trial, the prosecution had examined as many as five (5) PWs. The accused 

person was dispensed with from recording his statement u/S 313 Cr.PC. Argument 

had been heard from both sides.  

 

5. I have considered the evidence on record and the arguments advanced. For the 

purpose of clarity, the following points for determination is hereby framed:  
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6.  POINTS FOR DETERMINATION OF THE CASE :  (I) Whether the accused had cheated 

the informant by dishonestly inducing her to deliver the money of Rs. 40,000/- 

(Rupees forty thousand) to him on promise to return the said money and thereby 

committed the offence punishable u/S 420 IPC? (II) Whether the accused had 

committed criminal breach of trust by dishonestly misappropriating the money of the 

informant and thereby committed the offence punishable u/S 406 IPC? 

 

7. DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution has examined as many as five (5) witnesses, namely: 

   PW1 Sri Subir Kar 

   PW2 Sri Chintu Deka 

   PW3 Sri Sanjoy Sarkar 

   PW4 Md. Pappu Ali and  

   PW5 Smt. Uttara Bora (informant). 

8. For convenience of discussion, let me reproduce the definition of cheating. The 

offence "cheating" is defined in Section 415 of the IPC, which is quoted below :- 

"415. Whoever, by deceiving any person, fraudulently or dishonestly induces 

the person so deceived to deliver any property to any person, or to consent 

that any person shall retain any property, or intentionally induces the person 

so deceived to do or omit to do anything which he would not do or omit if he 

were not so deceived, and which act or omission causes or is likely to cause 

damage or harm to that person in body, mind, reputation or property, is said 

to "cheat. " 

 

9. There are two parts in it. The first part begins with "whoever, by deceiving any 

person fraudulently or dishonestly induce the person to deceive to deliver any 

property to any person or to consent that any person shall retain any 

property........... "This part particularly relates to property. The second part begins 

with "intentionally induce the person so deceived to do or omit to do thing which he 

would not do or omit if he were not so deceived and which Act or omission causes or 

is likely to cause damage or harm to that person in body, mind, reputation or 

property. . . . ".  

 



G.R. CASE NO. 517 of 2017 

- 

10. Now let me scan and scrutinize the evidence of both sides. The vital witness Smt. 

Uttara Borah(PW5) the informant of this case, had stated  in her deposition that the 

accused was her younger brother’s friend. The accused had entered into an 

agreement with her brother Chintu Deka that they would open a shop and so the 

accused borrowed Rs. 40,000/- (Rupees forty thousand) from her. During their 

business, there were some differences arose between the partners and her brother 

Chintu Deka left the business. She further testified that the accused did not return 

her money and so she had filed the FIR. PW 5 had proved her FIR as Ext. 1.  

 

11. During cross-examination PW 5 had stated that the accused promised to return the 

money, but he did not pay single penny.  

 

12. Subir Kar(PW-1), ejahar writer, an formal witness, had stated that the on 28-04-2017 

the informant(PW-5) had visited him with a request to write an FIR stating that the 

accused took a loan of Rs. 40,000/- (Rupees forty thousand) from her with a promise 

to return it within a year, but the accused did not return the money. PW 1 further 

stated that the informant told him that the accused made her wait at his shop for 

whole day, but did not return any money. Finding no other option, she had filed the 

FIR.  

 

13. PW-2 Sri Chintu Deka, brother of PW-5, had corroborated with the evidence of PW-5 

and deposed that the accused person had a parlour at Kalaigaon town and he 

decided to open a parlour at Kalaigaon jointly with the accused. He testified that the 

accused took a loan of Rs. 40,000/- (Rupees forty thousand) from his elder sister 

with a promise to return it. Thereafter, they had started a parlour shop at Kalaigaon, 

but after few months, their partnership broke down and he started a new parlour. He 

further deposed that when he asked the accused to return the money, the accused 

made one excuse after other and did not return the money and when her sister went 

to ask her money, the accused abused her in indecent words.  

 

14. Sri Sanjoy Sarkar (PW-3), has stated that the accused took a loan of Rs. 40,000/- 

(Rupees forty thousand) from the informant with a promise to return the money. PW 

3 had stated that he was present as witness during the time of transaction of money 

between them. When the informant asked the accused to return the money, the 
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accused made one excuse after another, but did not return her money. Hence the 

informant decided to file the case. 

 

15. During cross-examination PW 3 stated that he had not seen Chintu Deka handing 

over the money to the accused. He further stated that the “Agreement Deed” was 

drafted in the police station. Police personnel were present; but they were not 

named as witness. Accused was called to thana. PW 3 further stated that though he 

had a shop near the shop of the accused person, but they did not call him to be 

witness while handing over the money. 

 

16. PW 4 Md. Pappu Ali had stated that he had a shop near the shop of the accused at 

Kalaigaon. But PW 4 is ignorant about the transaction of money between the 

informant and the accused.  

 

17. On the other hand learned counsel of defence submitted that, there is no iota of 

evidence against the accused, that he had cheated or misappropriated the money of 

the victim(PW-1). He further prayed to acquit the accused from the charges. 

 

18. I have considered argument and evidence of both sides at length. On scrutinizing the 

evidence on record, I found that PW-1, PW-3 and PW-4 are all hearsay witnesses 

and they had not witness the victim PW-5, delivering the money to the accused. 

Thus let me concentrate on the two vital witness PW-2 and PW-5. Both PW-2 and 

PW-5 had testified that they had given the money to the accused as loan, to open a 

“beauty parlour” in partnership. Thus it is apparent from the evidence of PW-1 and 

PW-5 that there was no inducement by the accused to obtain the money from PW-5.  

 

19. What follows is that the intention of the accused was fraudulent or dishonest 

intention, right at the beginning of the transaction, that is, the time when the 

offence is said to have been committed is absent as the victim had testified that she 

had given loan willingly. So, I hold that the prosecution has failed to prove the 

charge against the accused under Section 406/420 IPC beyond any reasonable 

doubt. Hence, the accused is acquitted from the charges. 
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O R D E R 

 

 As the prosecution has failed to prove the charge against the accused under Section 

406/420 IPC beyond any reasonable doubt. Hence the accused person stands 

acquitted and set at liberty forthwith. The bail bond shall remain in force for next six 

months as per provision of section 437(A) Cr. PC. 

 

The judgment is given under my hand and seal of this court on this 19th  day of 

January, 2018. 

 

 

 

                (G. Rabha) 

Dictated and corrected by me:      Chief Judicial Magistrate  
                                Udalguri, Assam.  

 

 (G. Rabha)     
  Chief Judicial Magistrate.   
    Udalguri, Assam. 
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APPENDIX 

 

 

A. Prosecution witnesses :    PW1 Sri Subir Kar 

 PW2 Sri Chintu Deka 

 PW3 Sri Sanjoy Sarkar 

 PW4 Md. Pappu Ali and  

 PW5 Smt. Uttara Borah (informant). 

 

          

B. Defence witness       :     Nil 

 

 

C. Documents exhibited :     Ext. 1 –  FIR.    

            Ext.  2 – Seizure list 

                    

  Chief Judicial Magistrate 
         Udalguri, Assam.  
 

 
Transcribed and typed by me: 
 

 
(T. D. Sarma/Stenographer) 

 

  

    


